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COMMONWEALTH OF KENTUCKY 

FRANKLIN CIRCUIT COURT 

DIVISION ONE 

 

CASE NO. 17-CI-1348 

Electronically Filed 

JEFFREY C. MAYBERRY, et al.                                                                 PLAINTIFFS 
 
v.  
 

KKR & CO., L.P., et al.                                                           DEFENDANTS 

  

SUPPLEMENTAL SUBMISSION IN OPPOSITION TO THE  

TIER 3 MOVANTS’ MOTION TO INTERVENE 

Defendants The Blackstone Group Inc., Blackstone Alternative Asset 

Management L.P., Stephen A. Schwarzman, J. Tomilson Hill, R.V. Kuhns & Associates, Inc., 

James Voytko, Rebecca Gratsinger, Cavanaugh Macdonald Consulting, LLC, Thomas 

Cavanaugh, Todd Green, and Alisa Bennett file this supplemental submission in opposition to 

the Tier 3 Movants’ Motion to Intervene dated February 1, 2021.1 

Defendants’ March 2, 2021 responses to the motion demonstrate why intervention 

should be denied.  This supplemental submission addresses developments subsequent to the 

completion of briefing that further show why the motion should be denied.   

First, with the filing of the Attorney General’s broad-ranging Amended 

Intervening Complaint, any open questions about the scope of the claims and damages that the 

Attorney General intends to assert have been answered.  As the Court previously observed, “I 

                                                 
1  Defendants make this filing without waiver of, and expressly preserve, all defenses, 

including those based on lack of subject matter and personal jurisdiction, and reserve all 

rights to seek dismissal of the Tier 3 Movants’ complaint in intervention, should its filing 

be permitted. 
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don’t really see how we can have an intelligent discussion of [the Tier 3 Movants’ Motion to 

Intervene] until we know what the Attorney General’s decision is going to be” about “the 

contents of the intervening complaint.”  Apr. 21, 2021 Hr’g Tr. at 11.  We now know the 

Attorney General’s decision:  As the Commonwealth’s chief legal officer, he intends to “fully 

‘occupy the field,’” representing completely the interests of the Commonwealth and KRS2 in this 

litigation by asserting effectively the same claims that were originally asserted by the Mayberry 

Plaintiffs.  Am. Intervening Compl. ¶¶ 1–4, 45.  In the words of the Amended Intervening 

Complaint, “[i]t is the intent of the Commonwealth to assume complete control of this action and 

to prosecute it to recover all damages” that were allegedly “incurred by the Commonwealth or 

KRS, including any and all damages for any claims that might otherwise be brought 

derivatively.”  Id. ¶ 3 (footnote omitted).  The Attorney General has also stated that the “pursuit 

of any other action” on KRS’s behalf in this litigation is “unnecessary and unauthorized.”  Id.   

While Defendants strongly deny the Attorney General’s allegations, his Amended 

Intervening Complaint rebuts any contention by the Tier 3 Movants that the Attorney General 

does not adequately represent KRS’s interests.  Although the Tier 3 Movants have argued that 

the Attorney General “seeks relief only for the Commonwealth, not KRS,” Tier 3 Movants’ Mar. 

8, 2021 Reply to Defs.’ Opp’n at 5–6 (emphases omitted), that is plainly not so:  In the Amended 

Intervening Complaint, the Attorney General makes clear that he brings suit for the benefit of 

“all [of the Commonwealth’s] departments, . . . agencies, [and] political subdivisions” by seeking 

“damages for the losses incurred by the Commonwealth, including KRS.”  Am. Intervening 

Compl. ¶¶ 1, 4 (emphasis added).  And while the Tier 3 Movants have asserted that the Attorney 

                                                 
2  On April 1, 2021, the Kentucky Retirement Systems (“KRS”) were restructured as the 

Kentucky Public Pensions Authority (“KPPA”).  For simplicity, Defendants continue to 

use the term “KRS” in this filing when referring to KPPA. 
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General does not represent the interests of KRS’s Tier 3 beneficiaries, Tier 3 Movants’ Mar. 8, 

2021 Reply to Att’y Gen. & KRS Opp’n at 2–3, 5–7, in the Amended Intervening Complaint, the 

Attorney General explicitly states that he sues for the benefit of the Commonwealth’s “pension 

plan beneficiaries of any and all tiers and classifications” and seeks redress for their alleged 

“financial injury,” Am. Intervening Compl. ¶ 1.   

The Attorney General, in his capacity as the Commonwealth’s chief legal officer, 

frequently represents the interests of the Commonwealth and its agencies in litigation—including 

KRS.  See Blackstone Defs.’ Mar. 2, 2021 Obj. to Tier 3 Movants’ Mot. to Intervene at 20 & 

n.10.  And where a government party is already representing the interests of its citizens, a “very 

compelling” showing that the government party’s representation is inadequate is required to 

justify intervention by a private party.  See id. at 21.  The Tier 3 Movants have made no such 

showing.  Id. at 22.  The Attorney General has elected to pursue claims originally asserted in the 

Mayberry complaint.  And the Attorney General seeks all damages resulting from those claims 

on behalf of any and all allegedly injured persons, including the Tier 3 Movants. 

Defendants steadfastly dispute that the claims have any merit or that any damages 

have resulted, and will continue to defend them vigorously.  But the breadth and nature of the 

purported claims asserted by the Attorney General and his cadre of supporting counsel against 

Defendants belies the vague conspiracy theories of collusion—bereft of any evidence—that the 

Tier 3 Movants have asserted.  In short, the Amended Intervening Complaint confirms that there 

is no room or need for the Tier 3 Movants or their counsel in this litigation. 

Second, the Attorney General’s decision to pursue these claims means that 

granting the Tier 3 Movants’ motion would create two distinct separation-of-powers violations: 

Allowing the Tier 3 Movants to intervene would usurp the authority of both the Executive and 
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the Legislative branches.  See KY Const. §§ 27, 28; Sibert v. Garrett, 246 S.W. 455, 458 (Ky. 

1922) (Sections 27 and 28 were adopted to ensure that the three branches “so operate in their 

respective spheres as to create checks to the operations of the others and to prevent the formation 

by one department of an oligarchy through the absorption of powers belonging to the others”).   

The Tier 3 Movants have previously argued that their presence in this case is 

“necessary” to assure adequate representation because the Attorney General “cannot seek or 

recover damages for, or deliver any recovery to, KRS,” and “is not in a position to make the Tier 

3 members whole or provide ‘plan-wide relief’ benefiting KRS.”  Tier 3 Movants’ Feb. 1, 2021 

Br. in Support of Mot. to Intervene at 35.  But the decision about how and if the Attorney 

General should exercise his functions does not belong to the Tier 3 Movants.  As the 

Commonwealth’s chief legal officer, the Attorney General has decided to bring amended claims 

specifically for the benefit of KRS and its beneficiaries of all tiers.  Am. Intervening Compl. ¶ 1.  

There is no basis for this Court to substitute the judgment of the Commonwealth’s Executive 

Branch with that of private contingency-fee counsel.  See KY Const. §§ 27, 28; see also Prater 

v. Commonwealth, 82 S.W.3d 898, 909 (Ky. 2002) (statute permitting “the judiciary to exercise 

the purely executive function of granting parole” was unconstitutional).  That is especially true 

when doing so would intrude upon a core executive function.  Young v. U.S. ex rel. Vuitton et 

Fils S.A., 481 U.S. 787, 816 (1987) (Scalia, J., concurring) (prosecution of alleged law violators 

is part of the implementation of laws, and thus constitutes an exercise of “executive power”); 

Legis. Rsch. Comm’n ex rel. Prather v. Brown, 664 S.W.2d 907, 912 (Ky. 1984) (Section 28 

“specifically prohibit[s] incursion of one branch of government into the powers and functions of 

the others”).  Both the Attorney General and the KRS Board have announced their opposition to 

the Tier 3 Movants’ intervention.  The Court should not let three Tier 3 beneficiaries and their 
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counsel, accountable to no one, override the judgment of these Executive officials, who are 

accountable to the citizens of the Commonwealth and the beneficiaries of KRS.   

Absent specific statutory authorization, permitting the Tier 3 Movants to intrude 

upon the field that the Attorney General occupies would also interfere with the General 

Assembly’s core powers.  The Court cannot imply a private right of action that the Kentucky 

legislature has not expressly provided.  See Grzyb v. Evans, 700 S.W.2d 399, 401 (Ky. 1985) 

(“Where the statute both declares the unlawful act and specifies the civil remedy available to the 

aggrieved party, the aggrieved party is limited to the remedy provided by the statute.”); Virgin 

Mobile U.S.A., L.P v. Commonwealth ex rel. Commonwealth Mobile Radio Serv. Telecomms. 

Bd., 448 S.W.3d 241, 249 (Ky. 2014), as modified on denial of reh’g (Dec. 18, 2014) (“It is 

neither the duty nor the prerogative of the judiciary to breathe into the statute that which the 

Legislature has not put there.” (citation omitted)).  Doing so in the face of legislative silence 

would create an independent separation-of-powers violation.  See Wilder v. Va. Hosp. Ass’n, 496 

U.S. 498, 508 n.9 (1990) (the test of legislative intent to create an implied private remedy for 

statutory violations “reflects a concern, grounded in separation of powers, that [the legislative 

department] rather than the courts controls the availability of remedies for violations of 

statutes”).   

In its November 2018 Opinion & Order, this Court invoked Ky. Rev. Stat. 

§ 61.645(15)(e)–(f) as the source of the Mayberry Plaintiffs’ purported derivative standing to 

sue.  See Nov. 30, 2018 Opinion & Order at 8–9.  Defendants continue to respectfully disagree 

with that conclusion because Section 61.645(15) does not create a derivative cause of action.3  

                                                 
3  It is also clear that the Tier 3 Movants lack constitutional standing to sue, for all the 

reasons Defendants have previously submitted to the Court.  See, e.g., Blackstone Defs.’ 

Mar. 2, 2021 Obj. to Tier 3 Movants’ Mot. to Intervene at 35–43.  Defendants will not S
F
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And, indeed, an intervening Supreme Court ruling has underscored that allowing individual 

derivative plaintiffs represented by contingency-fee counsel to sue on behalf of state agencies 

would render the oversight policies of the Model Procurement Code futile.  See Landrum v. 

Commonwealth ex rel. Beshear, 599 S.W.3d 781, 790 (Ky. 2019); see also Blackstone Defs.’ 

Mar. 2, 2021 Obj. to Tier 3 Movants’ Mot. to Intervene at 44–45.   

And, even if Section 61.645(15) were to create a derivative cause of action, that 

cause of action would, by the statute’s plain terms, encompass only suits against trustees in 

which the plaintiff asserts that a “trustee has breached or failed to perform the duties of the 

trustee’s office” and can prove so by “clear and convincing evidence.”  Ky. Rev. Stat. 

§ 61.645(15)(e)(1), (f).  As they explain in their Proposed Complaint in Intervention, and unlike 

the Attorney General, the Tier 3 Movants no longer seek to assert claims against trustees.  See 

Tier 3 Movants’ Feb. 1, 2021 Proposed Compl. in Intervention ¶ 2 n.5.  There is no reading of 

Section 61.645(15) that can possibly provide a basis for the Tier 3 Movants’ proposed derivative 

claims against only third parties and no trustees.  And as for the alternative “trust” theory of 

derivative standing cited in the November 2018 Opinion & Order, that theory has been rejected 

by the Kentucky Supreme Court for beneficiaries of defined-benefit plans such as the Tier 3 

plan.  See Overstreet v. Mayberry, 603 S.W.3d 244, 261–63 (Ky. 2020) (holding that members 

of KRS’s Tier 1 and Tier 2 plans had no standing to sue as “trust beneficiaries” because, among 

other things, they had “identified nothing giving them an interest in the general pool of KRS 

assets”); see also Blackstone Defs.’ Mar. 2, 2021 Obj. to Tier 3 Movants’ Mot. to Intervene at 

                                                 

revisit constitutional standing again here, except to say the Tier 3 Movants’ April 1, 2021 

Notice of Recent Authority discussing Uzuegbunam v. Preczewski, 141 S. Ct. 792 

(2021), is entirely irrelevant.  By its terms, Uzuegbunam’s “holding concerns only 

redressability.”  141 S. Ct. at 802.  It does nothing to help the Tier 3 Movants establish 

injury in fact—which, as Defendants have explained, they cannot do. 
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36–39 (explaining that KRS’s Tier 3 plan, like its Tier 1 and Tier 2 plans, is a defined-benefit 

plan in which the members have no individual property interest in KRS’s general pool of assets). 

Finally, even if a derivative cause of action were available to the Tier 3 Movants, 

they have not met the requirements to bring such a cause of action.  KRS is entrusted by statute 

with the power “[t]o sue and be sued in its corporate name.”  Ky. Rev. Stat. § 61.645(2)(a).  

Private litigants seeking to stand in the shoes of KRS would have to establish either that they 

made a demand on KRS to assert their claims or that a majority of the KRS Board is conflicted 

and therefore cannot impartially act, as is its duty under KRS’s organic statute, in the best 

interests of KRS.  See White v. Lunsford, No. 2005-CA-001775, 2006 WL 2787469, at *4 (Ky. 

App. Sept. 29, 2006) (citing Rales v. Blasband, 634 A.2d 927, 934 (Del. 1993)); see also 

McElrath v. Kalanick, 224 A.3d 982, 990–91 (Del. 2020).  The Tier 3 Movants have made no 

demand on the KRS Board.  They have asserted no facts suggesting that any member of the 

current KRS Board is interested or partial to any degree.  The KRS Board has been completely 

transformed since August 2011, when KRS decided to invest in the funds at issue.  Indeed, the 

Tier 3 Movants have commended the “house-cleaning” conducted by the previous Governor, 

which substantially remade the KRS Board in 2016.  Tier 3 Movants’ Apr. 6, 2021 Response to 

Att’y Gen.’s Mot. for Further Extension of Time at 5.  The Tier 3 Movants have not remotely 

met their burden to establish that the KRS Board is conflicted, and should not be allowed to 

intervene for that reason alone. 

Respectfully submitted, 

 

/s/ Donald J. Kelly                          

Donald J. Kelly 

Virginia H. Snell 

Jordan M. White 

WYATT, TARRANT & COMBS, LLP 

400 West Market Street, Suite 2000 S
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Louisville, KY 40202-2898 

Telephone: 502-589-5235 

dkelly@wyattfirm.com 

vsnell@wyattfirm.com 

jwhite@wyattfirm.com 

 

– and – 

 

Brad S. Karp (pro hac vice) 

Lorin L. Reisner (pro hac vice) 

Andrew J. Ehrlich (pro hac vice)    

Brette Tannenbaum (pro hac vice) 

PAUL, WEISS, RIFKIND,  

WHARTON & GARRISON LLP 

1285 Avenue of the Americas 

New York, New York 10019-6064 

bkarp@paulweiss.com 

lreisner@paulweiss.com 

aehrlich@paulweiss.com 

btannenbaum@paulweiss.com 

 

Attorneys for The Blackstone Group Inc., 

Blackstone Alternative Asset Management L.P., 

Stephen A. Schwarzman, and J. Tomilson Hill 

 

 

/s/ Jeffrey S. Moad                          

Philip W. Collier 

Thad M. Barnes 

Jeffrey S. Moad 

STITES & HARBISON, PLLC 

400 West Market Street, Suite 1800 

Louisville, KY 40202-3352 

Telephone: 502-681-0415 

pcollier@stites.com 

tbarnes@stites.com 

jmoad@stites.com 

 

Attorneys for R. V. Kuhns & Associates, Inc.; 

James Voytko; and Rebecca Gratsinger 

 

 

/s/ E. Kenly Ames                                        

Charles E. English, Jr. 

E. Kenly Ames 

ENGLISH, LUCAS, PRIEST & OWSLEY, LLP 
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1101 College Street, P.O. Box 770 

Bowling Green, KY 42102-0770 

Tel.: (270) 781-6500 

benglish@elpolaw.com  

kames@elpolaw.com  

 

– and – 

 

Robert G. Brazier (pro hac vice) 

Steven G. Hall (pro hac vice) 

BAKER, DONELSON, BEARMAN, 

CALDWELL & BERKOWITZ, PC 

Suite 1500, Monarch Plaza 

3414 Peachtree Rd. NE 

Atlanta, Georgia 30326 

Tel.: (404) 577-6000 

rbrazier@bakerdonelson.com 

shall@bakerdonelson.com  

 

Attorneys for Cavanaugh Macdonald Consulting, 

LLC, Thomas Cavanaugh, Todd Green, and Alisa 

Bennett 
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CERTIFICATE OF SERVICE 

 

This is to certify that on June 2, 2021, the foregoing was electronically filed using 

the KCOJ e-filing system and served via email on the following parties: 

 

Victor B. Maddox  victor.maddox@ky.gov 

J. Christian Lewis  christian.lewis@ky.gov 

Steve Humphress  steve.humphress@ky.gov 

Aaron Silletto   aaron.silletto@ky.gov 

Ann B. Oldfather  aoldfather@oldfather.com 

R. Sean Deskins  sdeskins@oldfather.com 

Benjamin F. Hachten  bhachten@oldfather.com 

Vanessa B. Cantley  vanessa@bccnlaw.com 

Nathan D. Williams  nathan@bccnlaw.com 

Patrick E. Markey  patrick@bccnlaw.com 

Eric L. Lewis   eric.lewis@lbkmlaw.com 

Mark J. Leimkuhler  mark.leimkuhler@lbkmlaw.com 

Chiara Spector-Naranjo chiara.spector@lbkmlaw.com 

Jessica Lobis Buckwalter jessica.buckwalter@lbkmlaw.com 

Casey L. Dobson  cdobson@scottdoug.com 

S. Abraham Kuczaj, III akuczaj@scottdoug.com 

 

Counsel for the Commonwealth of Kentucky 

 

Michelle Ciccarelli Lerach mlerach@bottinilaw.com 

James D. Baskin, III  jbaskin@baskin.com 

Jeffrey M. Walson  jeff@walsonlcm.com 

Francis A. Bottini Jr.   fbottini@bottinilaw.com 

Albert Y. Chang  achang@bottinilaw.com 

 

Counsel for Tier 3 Movants 

 

Abigail Noebels   anoebels@susmangodfrey.com 

Barry Barnett    bbarnett@susmangodfrey.com 

Steven Shepard   sshepard@susmangodfrey.com 

Ryan Weiss   rweiss@susmangodfrey.com 

 

Counsel for Defendants KKR & Co., L.P., Henry Kravis, and George Roberts 

 

Peter E. Kazanoff   pkazanoff@stblaw.com 

Paul C. Curnin   pcurnin@stblaw.com 

David Elbaum   david.elbaum@stblaw.com 

Michael J. Garvey  mgarvey@stblaw.com 

Sara A. Ricciardi  sricciardi@stblaw.com 

Michael Carnevale  Michael.carnevale@stblaw.com 
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Counsel for Defendants Prisma Capital Partners, L.P., Girish Reddy, Pacific Alternative 

Asset Management Company, LLC, and Jane Buchan 

 

Barbara B. Edelman   barbara.edelman@dinsmore.com 

Grahmn N. Morgan   grahmn.morgan@dinsmore.com 

John M. Spires  john.spires@dinsmore.com 

 

Counsel for Defendants KKR & Co., L.P., Henry Kravis, George Roberts, Prisma Capital 

Partners, L.P., Girish Reddy, Pacific Alternative Asset Management Company, LLC, and 

Jane Buchan 

 

John W. Phillips  jphillips@ppoalaw.com 

Susan D. Phillips  sphillips@ppoalaw.com 

Sean Ragland   sragland@ppoalaw.com 

 

Counsel for Defendant Jennifer Elliott 

 

Mark Guilfoyle  mguilfoyle@dbllaw.com 

Patrick Hughes  phughes@dbllaw.com 

Kent Wicker   kwicker@dbllaw.com 

Andrew D. Pellino   apellino@dbllaw.com 

 

Counsel for Defendant Thomas Elliott 

 

Michael L. Hawkins  mhawkins@mlhlawky.com 

 

Counsel for Defendant Brent Aldridge 

 

Albert F. Grasch, Jr.  al.grasch@rgcmlaw.com  

J. Mel Camenisch, Jr.  mel.camenisch@rgcmlaw.com 

J. Wesley Harned  wes.harned@rgcmlaw.com 

 

Counsel for Defendant T.J. Carlson 

 

Laurence J. Zielke  lzielke@zielkefirm.com 

John H. Dwyer, Jr.  jdwyer@zielkefirm.com 

Karen C. Jaracz  kjaracz@zielkefirm.com 

 

Counsel for Defendant Timothy Longmeyer 

 

David J. Guarnieri  dguarnieri@mmlk.com 

Jason R. Hollon  jhollon@mmlk.com 

Kenton E. Knickmeyer kknickmeyer@thompsoncoburn.com 

Mike Bartolacci  mbartolacci@thompsoncoburn.com 

Shaun Broeker   sbroeker@thompsoncoburn.com 
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Counsel for Defendant David Peden 

 

Kevin P. Fox    kfox@lgpllc.com 

Stewart C. Burch   sburch@lgpllc.com 

 

Counsel for Defendant William A. Thielen 

 

Glenn A. Cohen  gcohen@derbycitylaw.com 

Lynn M. Watson  watson@derbycitylaw.com 

 

Counsel for Defendant William Cook 

 

Richard M. Guarnieri   rguar@truelawky.com  

Philip C. Lawson  plawson@truelawky.com 

 

Counsel for Defendants Bobbie Henson and Randy Overstreet 

 

Brent L. Caldwell  bcaldwell@caldwelllawyers.com 

Noel Caldwell   noelcaldwell@gmail.com 

 

Counsel for Defendant Vince Lang 

 

Perry M. Bentley  perry.bentley@skofirm.com 

Connor B. Egan  connor.egan@skofirm.com 

Christopher E. Schaefer christopher.schaefer@skofirm.com 

Chadler M. Hardin  chad.hardin@skofirm.com 

Paul C. Harnice  paul.harnice@skofirm.com 

Sarah Jackson Bishop  sarah.bishop@skofirm.com 

Matthew D. Wingate  matthew.wingate@skofirm.com 

 

Counsel for Nominal Defendant Kentucky Retirement Systems, n/k/a “KPPA” 

 

      /s/  Donald J. Kelly   

Donald J. Kelly 
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